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Defendant Martin Manor Associates (‘MMA”) appeals the ruling of the trid court that no fault be
assessed against non-parties Hnedek, Bobo, Gooch and Associates (“Archited”) and S. Welbster Haining &
Conpany (“Contractor”) when dl claims against the non-parties were barred by the gpplicable statute of
repose. Defendant MMA dso appealsthetrial court’s refusd to instruct the jury with Tennessee Pattern Jury
Ingruction 12.10 regarding the agent/independent contradtor distindion and the trial courts refusal to grant

a newtria where the jury gpportiored zero faut to the drivers invaved inthe autonohile cllison

|. Factual and Procedural History

Dotson filed a Conplaint in circuit court for injuries she recelved in an auonohile acadent. The
original defendants were Amanda Blake, the driver of the vehicle which struck the vehicle in which Dotson was
a passenger; Dan Blake, the owner of the vehicle Amanda Blake was dnving; and the Estate of Elvis C.
Maddux, Sr., the driver of the car in which Dotsonwas a passenger. Ananda Blake and Dan Blake filedan
Answer inwhich they plead that the direct and proximate cause of Plaintiff s injuries was the negligence of the
City of Martin which at the time was a non-party. City of Martinwas then added as a defendart. Martin Manor
Associates (MMA), the party that designed and built the roadway which intersected Harrison Road, was later

added as adefendant.

The Martin Manor gpartment complex access roadwaslocated just over a hill on Haimison Road. The
accident occurred when Amanda Bake was traveling northbound on Hartison Road. The Maddox vehicle, in
which Dotsonwasa passenger, wastraveling southbound an Harrison readand Maddax was executing aleft
turn across the northbound lane of Hanmison Road and into the apartment complex. As Amanda Blake drove
over thehill on Harison rcad, she struckthevehide asit was turning across her lane. Dason suffered severe

injuries as a result of the acadent.

Defendant MMA asserted that Hnedek, Bobo, Gooch and Associates designed the project on Harrison
Road andthat S. Webster Haining & Conrpany congtrudediit. Plantiff amended her cormplaint to add these
two new defendants but these defendants were dismissed as Plaintiff's claim against those defendants was

barred as a matter of law pursuant to the statute of repose found at Tenn. Code Ann. §28-3-202.



Defendant MIVA filed a mation to Permit Attribution of Fault to Non-Parties requesting that the Court
allow the jury to attibute fault tothe Architedt and the Gontractar. The trial court denied Defendant MVIA's
moation. Priorto tial MVIA made severd requedts far jury irstructions including a request that the Court utilize
Tennessee Patem Instruction 353 “Where daimis made Againgt One Not Joined as a Party.” Defendant
MMA submitted a Request for Jury \erdct Formwhich included attribution of faut to S Welbster Hainngand
Hnedek, Bobo, Gooch and Associates. MMA also requested Tennessee Pattern Jury Instruction 12. 10 “Agent
or Independert Contradtor- Distinction” anda special instructionrelatedto the rdationshipbetween Defendant

and S. Webster Haining and Hhedek, Bobo, Gooch and Assodates.

Attrial the court refused to charge thejury regarding attributionof fault to nor+parties. Further the caurt
did nat indruct the jury an the dsstinction between independent contractors and agents. The court did give an
instruction regardng duty of adacent landonners to persans traveling on the highway. Defendart objected
to that instruction. The jury found in favor of Plaintiff and assigned 51%fault to MIMA and 49%fault to City of

Martin.

Defendants MIVA and City of Martin each filed Mations for New Trial. Defendant MMAargued that the
Caurterredinfailing to permit the attribution of faultto non-parties, in denying Martin Manor'sMotionto Amend
Armswer, in erranecusly chargng thejury on the law regarding the duty of a landowner with respect to a street
abutting the landowner’s property, and infailing to charge the jury with Temnessee Patern Jury Instruction
12.10, “Agent ar Indeperdert Contrador-Distinction.” Furthernmore, MVIA argued that, in assigning nofault to
AmandaBlake or the late Bvis C. Maddax, S, the jury’s verdict was against the weight of the evidence. The
court denied those motions on Decenber 5, 1997. This appeal by Defendant MMA folloned The Gty of Martin
also filed a Notice of Appeal and subsequently pad its part of the judgment. An Order of Sdtisfaction and
Judgment was entered by the caurt on Agril 13, 1998, with regardto the Gty of Martin. Defendants Amanda

Blake and Dan Blake also conpramised and settled after the appeals werefiled

[I. Attribution of Fault to Non-parties

At trial, Datson alleged that the driveway to the Martin Manar Apartment complex was improperty

located near the crest of ahill andthat thiscreated ahazard with resped to access toand from Harrison Road.



Hnedek, Bobo, Gooch & Associates (“Architect’) was the architectural firm which designed the complex and
S. Webster Haining & Gonpany (“Cortractar”) wasthe construction company which built it. Dotson presented
expert proof that the driveway waslocated ina dangerous locationand that the design of the driveway failed
to meet engineering requirenments. There was witness testimony that MMA relied upon the expertise of the
Architect and Gortractar in bulding the drivenay and that MMA had no formal training in the fields of

construction and design.

Dotson amended her Gonrplaint toname Architect and Contractor as defendants. However, Architect
and Contractor successfully argued that Daison's claimaganst themwas barred as a matter of law pursuant
to the statute of repose found at Tenn. Code Ann. 828-3-202. MIVA then sought to amend its Answer to assert
affirmatively the negligence of the Architect and Cortrador in the evert the jury found negligence in the
construction or design of the driveway. The Cout dened MMA'smotion inthisregard MVIA dsofileda Motion
to Permit Attibution of Fauit to Non-Parties for the purpose of including Architect and Contrador inthe pool
of comparative fault since they were no longer parties to the suit. The trid court denied that motion. MMA

contends that the trial court erred in falling to dlow the jury to consider the gpportionmert of fault to non-

parties.

Tennessee first adopted comparative negligence in the case of Mclntyrev. Balentine, 833 SW.2d 52

(Tenn. 1992) based in largepart yoonprindples o fairness. The Supreme Courtrecognizedthat ther dedsion
would affect nunmeraus legal prindples surrounding tort litigation and that harmonizing these principles with
comparative faut must await anather day. Id. at 57. The Court aso stated tha the treatrrent of ron-parties

shoud anait an appropriate controversy. Id. at 60.

Such apprapriate controversy arose faur years laer in Ridings v. Ralph M. Parsons Co., 914 SW.2d

79 (Tem. 1996). Ridings was injured onthe job and subsequently filed a tat action againg the responsible
third parties. As Ridings was injuredin the course of his employment, his only redress against his employer
was under the warkers compensation law. However, the defendants sought to assigna percentage of faut to
Ridings' employer inthe tort action. The Supreme Courtwas called upon to decide whether a non-party against
whom the plantiff could nat legally maintain a cause of action in tort could nonetheless be gpportioned a

percentage of fault with the corresponding result of reducing the liability of other responsible defendants.



The Supreme Courtin Ridings held that snce the plaintiff's employer cauldnat bemade apartytothe
plaintiffs tort action for persond injuries sustained inthe course of his scope of enployent, the rationale of
Mcintyrewould not permit faut to be atributed tothe plaintiffs enployer. Ridings at 82. The Court concluded
that the plaintiffs right to recover onallegations of negligence and gtrict ligbility must be determined without
reference to the employer's condud. Id. at 84. The Court stated that the rationale of Mcintyre postulates that

faut may be attributed only to those persons against whomthe plaintiff hasa cause of action intort. Id. at 81.

The caseof Snyder v. Ltg. Lufttechnische GnbH, 955 S\W.2d 252 (Tenn. 1997) shed some light upon

the Ridings decision. Snyder was employed at a textilefadory andwasinjuredonthejobwhen he put hsarm
inside a salled machine. He fileda produds liability action against the Germanmanufacturer and seller of the

machine. The deferdarts sought to have fault apportioned againgt the employer.

The defendants in Snyder argued that Ridings should be overrued because it woud farce themto
bear that percentage of fault that would have beenassessedagainst the plaintiff's enployer. The Court stated
tha they had carefully consdered and rgeded the same argurert in Ridings.

[tlhe ratiorale of Mcintyre postulates that faut may be attributed onlyto the
persons against whomthe plaintiff has acause of adionin tart . . . Snce the
plantiffs enployer cannot be made a party to the plaintiff's tort action for
personal injuries sustained in the course and scope of employment, the

rationale of Mcintyre, both asto prindpleand procedure, will nat permit faut
to be attributed to the plaintiff's employer.

* k%

Limiting the parties to whom fault may be attributed to those subject to
liability accomgishes the policy objective of faimess and efficiency.

Snyder at 255-56 (citing Ridings at 81-83). The Court went on to say that thereis no question that the Court
in Ridings considered the “fairness” arguments advanced here by the defendants and made a policy decision
toleaveimmune employers aut of theassessmennt of faut. The Court thus declinedthe defendant’sinvitation
to reverse Ridings or otherwise depart franthe rule adopted inthat decison The Court uttimately held that
product liability defendants in a suit based on negligence and strict liability may introduce relevant evidence
at tial that the enployer’s dteration, change, inpragper mainterance, or abnarmal use of the defendart’s

product was a cause in fact of the plantiff's inuries but the defendants may nat ask the jury toassessfault to

the employer.

In the case at hand, all claims against Architect and Contractor were barred by the statute of repose



found at Tenn. Code Am. 828-3-202. Theissue before this Court is whether the principles set out in Ridings
and Snyder would similarly bar the attribution of fault to non-parties immune fram suit pursuart to astatute of

repose. Far the fallowing reasons, we hold that the rationale found in Ridings applies equally to statutes of

repose.

The running of astatute of repose nulifies bath the remedy and the right. Wyatt v. A-Best Produds

Co., Inc. 924 SW.2d 98 12 (Tem. App. 195). Because a datue o repose sets the tiggering event as

something other than accrual, itcan have the effect of barring a plaintiff s claim before it accrues, most typicaly
befare the plaintiff becomesawareof his or her injury. Id. at 102. A statute of repose is a substantive provision
because it expressly qualifies the right which the statute areaes by barring aright of action even befare the

injury has occurred if the injury occurs subsequent to the prescribed time period Bruce v. Hamitton, 894

S.\W2d274, 276 (Tem. App.193). Thispossibility has pronypted courts to hold that statutes of repose affect

the substartive right of aparty to bring suit, as well as the remedy. Wyatt at 102.

In Agus v. Future Chattanooga Development Corporation, 358 F.Supp. 246 (E.D.Tenn.1973), Judge
Wison gave his interpretation of Tem. Code Ann. §28-3-2(2 (then §28-314):

The intent of the Tennessee Legslature in passing Tem. Code Ann. s.
28-314 was to insulate contractors, architects, engineers and the like fram
liahility for their defective construdiion or design of inprovemerts to redty
where either the occurrence gving rise to the cause of action or the injury
happens more than four years after the substantial conpletion of the
improvemert. Id. at 251.

The Tenressee Suprene Cout looked at this statute in Wetts v. Putnam County, 525 S.W.2d 488 (Tenn.

1975). The Caurt noted that the legisl ature ‘i ntended that architects, engineers, etc. nat be subject tolawsuits
for the reasonscontemplatedbythe Ad except far these injuries which accur withinfour yearsafter subgtartial
completion, and such lawsuits must be brought in any event not later than five years dter subdtartial
conpletion of the improvement.” Id. at 492. This conclusion is harsh, but it is dermmanded under the Satutory

scheme. Id.

The legisl ature has the constitutional power to enact statutes of repose which, by definition, have the

paossible effect of barring a claim before it accrues. Wyatt at 104. See also Jones v. Fve Star Engineering,

Inc., 717 S.W.2d 882, 883 (Temn.1986) (uphdding constitutionality of TPLA Satute of repose); Harrison v.



Schrader, 569 SW.2d 82 (Tem.1978); Hammon v. Angus R. Jessup Assoc., Inc., 619 SW.2d 522

(Tenn.1981). The Legslature aeaessuchimmunitiesfor the publicgood, with the goal of making goods and
senvices more available and nore affardable. It is a policy decisonwhich benefits bath potentia defendants
and patential plaintiffs. When a plaintiff is injured by the faut of a non-immune defendant and an imnune
defendant, the consequence of the immunity will fall on either theplaintiff or thenon-inmmune defendari(s). The

Tennessee Syprame CourtinRidings opted for suchconsequence tofall upon the nonrimmune defendant(s).

The statute of repose found a Tem. Code Am. §28-3-202 was enaded for the above-stated
purposes. It the role of the legidature, not this Court, to pass on the wisdomof that purpose. Hargraves v.

Brackett Stripping Machine Co., 317 F.Supp. 676, 683 (ED.Tenn.1970). A statute of repose is Smilar toa

blanket immunity (suchas the enployersimmunity fromsuit in Ridings) as bath canad asa conplete bar to
a plaintiff bringng sut even before such cause o adionaccrues. In this arena o attribution of faut to non-
parties, this Court sees no reason to distinguish between a blanket statutory immunity and immunity pursuant

to a statute of repose.

The Court in Ridings stated tha faut may be attributed only to those persons against whom the
plaintiff has a cause of action in tort. As a statute of repose bars not only the remedy but also the right, it can
therefore be said that a plaintiff does not have a cause of action against adefendant inmune under astatute
of repose. Therefore, urder the ratiorale of Ridings, faut may na be attributed toa defendart immune from
sut pursuart to astatute of repose. For theforegoing reasons we find that the trial court did not err inrefusing

to allowthe jury to consder the apportionment o fault to non-parties Archited and Cantrador.

This Cout woud further poirt out that stetutes of repose differ from statutes of limitation and this

opinion in no way addresses the issue of whether faut maybeattributed toa non-party against whama satue

of limtations has run.

I1l. Jury Instructions

Appellant contends that the trial court erred in failing to instruct the jury with Tennessee Pattern Jury

Instruction 12.10 regarding the distinction between an independent contractor and an agent. A trial court



should give a requested instruction if itis supported by evidence, if it embadies a party’s theory of the case,
if it is acorrect statement of the law and if its substance has not dready beeninduded in ather pats o the

charge. Hayesv. Glll, 216 Tem. 39, 390S.W2d 213, 214 (1965); Austinv. Menphis, 684 S\W.2d 624 (Tenn.

App. 1984).

The following excerpts are taken from the trial court’s instructions to the jury.

The plaintiff also contends that the defendant, Martin Manor Associates,
Limited, owned and meintained Southwood Apartmert Drive and that this
driveway was in adangeraus location. As areault, the plaintiff is entitled to
recover against Martin Mana.

* k%
A paty is at faut is you find that the party was negligert and that the
negligence was a legal cause of the injury or damage for which aclamis
made.
The allegations made againgt Martin Manor are that it constructed the
driveway at a location differert fromthat autharized by the City of Martin and
that the drivewaywasin adifferert location becausethere wasnat adequate
visibility of and for vehicles turning into the driveway from Harrison Road.

An owner of property which abuts a public street and who has created an
access way connedingits propertyto the public street far its private benefit
must exercise due care to construct and mairtain the access way in a
reasonable and safe condtion and is liable for injuries direcly and
proximately resulting from its failure to reasonably do so.

* k%

Martin Manor denies that the driveway is located in a dangerous place and

assertsthat the driveway was buitt by the contractorwho built the apartment

carplex a a location seleded by the architect.

The adions of the ardhitect, Hhedek, Bobo, Gooch and Assodates, andor

the cortractor, S. Webster Haining and Conpany, may be considered by you

in assessing whether the plaintiff has met her burden of estabishing fault

against Martin Manor. You may notin making that determination assessfault

against the architect or contractor.
The jury instruction on the agent/contractar distinction would have been relevant if the jury was allonved to
assess faut to the Architea and Gontractar. Under that scenaria the jury woud need to know whether the
actions of the Architect or Cortrador wereattributableto MMA, 0 as toapportionfault accordngly. However,
as the jury was correctly not permitted to assess fault to the non-parties, the issue of contractor versus agent

becare irelevant.

The jury was instructed that MMA was a defendart because it owned and maintained
the driveway is question. The trial judge also instructed the jury on the duty of an owner of property which

abuts a public street and who has created an access way connecting its property to the public street for its



private benefit. While MMA dbjected to suchingrudionat trid, such instrudion has not been made an issue
on appeal. That instruction set out MMA's duties as the owner of the property. Thejury wasfurther told that
MMA denies that the drivewayis locatedin adangeraus placeand assertsthat thedriveway wasbuilt by the
contractor who buitt the apartment complex at a location selected by the architect. The tial judge
then instruded the jurythat theactiors of the Architea and/or the Cantrador may be consideredin assessing
whether the plaintiff has met her burden of establishing fault against MIVA but that they may not assess fauit

against the archtect or contractor.

The jury was instruded on the duties of MMIA as owner d the property. They were told of MMA’s
contention that the drivenay was built by Contractor and designed by Archited. Theywerethen instructed to
consider the actions of those non-parties in assessing whether MMAwas in fact a legal cause of the injuries
or damages. Although jury instruction 12.10 is a carrect statement of the law, it does nat appear to embody
MMA's theory of the case. To the extent that MMA's theory o the case emboded prohikiting the jury from
attributing the non-parties fault toMMA, the trid judge's ather instrudions adequately stated the law. The ather
parts of the jury charge ndified the jury that MMA was panting the finger at Contrador and Architect and that

the jurywas allonved to consider those non-parties adions in deternining causation.

For all the faregoing reasons, we find that the trial court did not err infailing toinstruct the jury with

Tennessee Pattern Jury Instruction 12.10.

IV. Jury Verdict

Appédllart’s final assertion of eror is that the trial cout erred in falling to grart a new trial where the
jury appartioned zero percernt faut to the drivers involved in the autonohile collison. Appellant contends that
the verdid of the jury wasagainst the weight of theeuvidence. Appellant points tothe evidence that Blake failed
to activate her headlights on adark, rainy December aternoon. Blake was having difficulty seeing from her
position in the car that aftemoon and Blake may have been traveling in excess of the posted speed limit.
Appellant also points to the testimony of Mr. Snyder that Maddox took his eyes off the roadway long enough

to wave a greeting to Mr. Snyder.



In reviewing a judgment based upon ajuryverdid the appéellate courtsare na at liberty to weigh the
evidence or to decide where the preponderance lies, but arelimitedto determining whether thereis material
evidence to suppat the verdid; and indetermining whether thereis material evidence to suppart theverdid,
the appellate court isrequired totake the strongest legitimate view of al the evidence infavor o the verdia,
to assume the truth of all that tends to suppart it, allovng all reasonable inferencesto sustainthe verdiat, and

to discard dl the contrary. Crabtree Masonry Co., Inc. v. C&R Construction, Inc., 575 SW.2d 4, 5 (Tenn.

1978).

Upon reviewing the eMdence inthis case under the prirciples expressed above, we have concluded
that the verdict of the jury is supported by the evidence. There was testimony that the presence of a hill near
the location of the access road dostruds the vision of motarists appraaching the intersection, ar ertering or
exiting the access road. There was testimony that other accidents took place at the location prior to the
accident givingriseto this suit. Therewastestimony that the prodemcouldhave beencarrected by rdocation
of the access road to the place originally designated in the plat submitted to the City of Martin. The City of
Martin received numeraus carplaints from menmbers o the public and even a city Alderman expressing
concern about the danger of the hidden entrance way. Mrs. McMinn and other menbers of the apartment

comnunity discussed the dangerous access road with the MIMA managers.

There was anple evidence concerning the dostrudion of wisihility at the acadent site, including
evidence of prioracciderts inthe same place. Takingthe strongest legtimate view of all the evidence infavor
of the verdict, allowing all reasonable inferences to sustain the verdct, and discarding al the contrary, the
jury's verdict which assessed no fault to the drivers is supported by the evidence. For the foregoing reasons,

we hold that thetrial court did not err infailing to grant anewtrial in this matter.

V. Conclusion

Thejudgment of the trial courtis hereby affirmed. Costs of this appeal are taxed to Appellant, forwhich

execution may issue if necessary.
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HIGHERS J.

CONCUR:

CRAWFORD, PJ., WS.

FARMER, J.
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